BOROUGH OF BARROW-IN-FURNESS

LICENSING REGULATORY COMMITTEE







Meeting: Thursday 3rd September, 2015






at 2.00 p.m. (Drawing Room)
PRESENT:- Councillors Callister (Chairman), Seward (Vice-Chairman), Biggins, Bleasdale, Derbyshire, Heath, Maddox, Opie, C. Thomson and Wall.
Officers Present:- Jane Holden (Acting Principal Legal Officer), Anne Pearson (Environmental Health Manager), Jennifer Curtis (Senior Licensing Officer), Richard Garnett (Principal Environmental Health Officer) and Keely Fisher (Democratic Services Officer).

Legal Representative – Mr Paul O’Donnell.

16 – The Local Government Act, 1972 as amended by the Local Government (Access to Information) Act, 1985 and Access to Information (Variation) Order 2006

Discussion arising hereon it was

RESOLVED:- That under Section 100A(4) of the Local Government Act, 1972 the public and press be excluded from the meeting for the following item of business on the grounds that it involved the likely disclosure of exempt information as defined in Paragraph 1 (Minute No. 21) of Part One of Schedule 12A of the said Act.

17 – Declarations of Interest

Councillor Heath declared a prejudicial interest in Agenda Item No. 7 - Zoo Licensing Act 1981 (as amended) – Setting an Application/Renewal Fee for a Zoo Licence 2015/16 (Minute No. 20) and Agenda Item No. 8 - Zoo Licensing Act 1981 (as amended) – Policy to Achieve Full Cost Recovery in Respect of Premises Licensed under the Zoo Licensing Act 1981 (Minute No. 22).  She was a friend of Mr Gill, South Lakes Safari Zoo Ltd.  She left the meeting during consideration of both of these items.
18 – Apologies for Absence/Attendance of Substitute Members

Apologies for absence had been submitted from Councillors W. McClure and Proffitt.
Councillor C. Thomson had replaced Councillor Proffitt for this meeting only.
19 – Minutes

The Minutes of the Licensing Regulatory Committee meeting held on 23rd July, 2015 and the Special Meeting held on 13th August, 2015 were taken as read and confirmed.
20 – Zoo Licensing Act 1981 (as amended) – Application/Renewal Fee Setting for the Zoo Licence 2015/16
The Principal Environmental Health Officer reported that Barrow Borough Council was responsible for administering a range of licences, permits and registrations resulting from both national legislation and discretionary functions that were agreed locally.  In most cases the costs incurred by Councils in administering and sometimes enforcing these regimes could be recovered through fees set by each council.  Locally set fees were a vital means of ensuring that costs could be recovered by Councils, rather than relying on local tax payers subsidising licence holders.

The basis in setting such fees was generally to ensure full cost recovery, or as close to it as was possible. Numerous legal cases over the years had confirmed that licensing fees may not be used to generate a profit for Councils, and that fees should be reviewed regularly (generally annually) to ensure that neither a significant surplus nor deficit was created. Surpluses or deficits were to be carried forward to future years to be redistributed or recouped, as applicable.

Many Licensing Schemes fell within the definition of ‘services’, under the EU Services Directive, as incorporated by the Provision of Services Regulations 2009. For such schemes, fees and charges must “be reasonable and proportionate to the cost of the procedures and formalities under the scheme and must not exceed the cost of those procedures and formalities”.  The recent case of R (on the application of Hemming (t/a Simply Pleasure Ltd)) v Westminster City Council had examined this issue, and confirmed that fees must reflect administrative and compliance costs, but could not include the costs of enforcement action against unlicensed operators.
The Council was enabled by Section 15(1)(a) of the Zoo Licensing Act 1981 to charge a fee for the application and renewal of a licence. Further, under Section 15(5) the Local Authority shall secure that the amount of all fees … was sufficient to cover the reasonable expenditure incurred… Section 15 was attached as an appendix to the report.
The methodology document behind the setting the application/renewal fee for a Zoo licence was also attached as an appendix to the report.  Referring to this the Principal Environmental Health Officer explained to the Committee that the column in the table referring to “direct staff costs per licence general” along with the cost of £24.62 should be removed as it had been entered in error.  This figure had not bee included in the total of £500.
It was proposed that the fees for 2015/16 be:-

An application fee of £500 for any application received in 2015/16 for a new licence or the renewal of an existing licence.

A public consultation had been carried in the North West Evening Mail and the proposals were also available to view at the Town Hall and on the Council’s website.

No specific responses were received regarding the application fee.

Mr Gill of South Lakes Safari Zoo Ltd along with his representative, Mr Walker attended the meeting to make representations to the Committee.

The Environmental Health Manager, Principal Environmental Health Officer, Senior Environmental Health Officer along with Mr Gill and Mr Walker withdrew from the meeting whilst the Committee conducted their decision making discussions.

RESOLVED:- To agree to the application fee for all new Zoo Licences and renewals of £500.
21 – Complaints Against Private Hire Operator and Driver
The Principal Environmental Protection and Licensing Officer reported on complaints he had received from members of the public against a Private Hire Operator and Driver.  He submitted information which had been drawn to his attention concerning the Operator and Driver and set out details of the Committee’s policy regarding such matters.
The Operator and Driver attended the meeting to address the Committee.

The Chairman informed the Committee that following publication of the report, two further complaints had been made.  He suggested to the Committee that as the Operator and Driver had not had the opportunity to look at the further complaints that this item be adjourned until a later date to enable a fair hearing.  The Chairman asked the Operator and Driver if he was happy for the Committee to adjourn this item, to which he agreed.
The Environmental Health Manager, Senior Environmental Health Officer, Principal Environmental Health Officer and the Operator and Driver withdrew from the meeting whilst the Committee conducted their decision making discussions.

RESOLVED:- That consideration of the report be adjourned until a later date to enable a fair hearing.

REFERRED ITEM

THE FOLLOWING MATTERS ARE REFERRED TO COUNCIL FOR DECISION

22 – Zoo Licensing Act 1981 (as amended) – Policy for Fee Setting Applicable to all Zoo Licences
The Principal Environmental Health Officer reported that Barrow Borough Council was responsible for administering a range of licences, permits and registrations resulting from both national legislation and discretionary functions that were agreed locally.  In most cases the costs incurred by Councils in administering and sometimes enforcing these regimes could be recovered through fees set by each council.  Locally set fees were a vital means of ensuring that costs could be recovered by Councils, rather than relying on local tax payers subsidising licence holders.

The basis in setting such fees was generally to ensure full cost recovery, or as close to it as possible. Numerous legal cases over the years had confirmed that licensing fees may not be used to generate a profit for councils, and that fees should be reviewed regularly (generally annually) to ensure that neither a significant surplus nor deficit was created. Surpluses or deficits were to be carried forward to future years to be redistributed or recouped, as applicable.
Many Licensing schemes fell within the definition of ‘services’, under the EU Services Directive, as incorporated by the Provision of Services Regulations 2009. For such schemes, fees and charges must “be reasonable and proportionate to the cost of the procedures and formalities under the scheme and must not exceed the cost of those procedures and formalities”.  The recent case of R (on the application of Hemming (t/a Simply Pleasure Ltd)) v Westminster City Council had examined this issue, and confirmed that fees must reflect administrative and compliance costs, but could not include the costs of enforcement action against unlicensed operators.
The Council was enabled by Section 15 Zoo Licensing Act 1981 to charge fees and other charges in respect of a Zoo Licence. In addition to regular inspections there were a number of other cost implications, such as administering the licence, enforcing licence conditions, preparing Committee reports, and considering emerging issues, which were currently unrecovered.
A document which demonstrated the methodology behind the setting of the Zoo Licence fee was attached as an appendix to the report.
The Owner of a Zoo would be charged:-
· An application fee which was payable when an application was lodged with the Council. This would be the administrative costs of processing an application for an initial licence renewal, alteration or transfer.

· A Maintenance fee which would become payable before the grant of the licence and would then be charged annually on the anniversary of the grant. The Maintenance fee would be kept under review and set annually based on the work undertaken in the previous year to ensure that fees set remained reasonable and proportionate.

Members noted that it was not the purpose of this report to set the actual fees. The Application Fee was being set in an additional report before the Committee. However it had been necessary to include the application fee in this policy because it needed to include all aspects of the application and renewal of a Zoo Licence. If the policy was accepted then a Maintenance Fee would be brought back to this Committee for approval at a later date.
The Policy had been subject to a 14 day consultation period.  An advert had also placed in the North West Evening Mail and full consultation details made available on the Council’s website inviting representations.
All responses received had been included as an appendix to the report.  South Lakes Safari Zoo Ltd was the only consultee to comment on the policy.
South Lakes Safari Zoo’s points (in bold) were as follows:-
1. Preamble, Paragraph 2, Page 2 of the policy document
The intention of this policy is to set out how the Council will recover the cost of enforcing the Zoo Licensing Act 1981 from those premises that are required to hold a licence. The presence of this policy is in order to promote transparency, fairness and consistency.  It is acknowledged that there is only one Zoo business operating in the Council’s area of authority and it is further recognised that relations between the owner of that business and the Council have not always been harmonious.  The Council is committed to ensuring that its application of this policy is fair and proportionate and free of any taint of bias and that the Council acts in a manner consistent with other local authorities who administer licences and approvals for Zoo businesses.
2. Preamble, Paragraph 3, Page 2 of the policy document
The Zoo Owner shall be charged.
A reasonable and proportionate application fee … 

A reasonable and proportionate maintenance fee …

The insertion of the words reasonable and proportionate has also been made at Section 4 Page 3 under Legislative Background within the consultation reply.

3. Preamble, Paragraph 4, Page 2 of the policy document
Charges must be reasonable and proportionate to the cost of the processes associated with the licensing scheme and having regard to the provisions of the second paragraph above.
4. Purpose, Section 2, Page 3 of the policy document
It is intended to provide a proportionate, fair and transparent approach to the recovery of costs from those persons or companies who are required to hold a licence under the Act, and remove the burden from Council’s finances and ultimately local taxpayers whilst not penalising Zoo businesses.

5. The Policy, Section 5, Page 4 of the policy document
The recovery of the costs incurred by the Council for the administration of zoo licensing works shall:

(a)
Where possible, be sought from the applicant or licence holder.

(b)
Be recovered in full where reasonable.

(c)
Be as fair and equitable as possible to all who may otherwise have to meet the costs of including national and local taxpayers but also the Zoo business, which the Council recognises provide a very significant source of tourist and other income for the Furness area.
6. Cost Setting, Section 6, Page 4 of the policy document
The Maintenance Fee will include:-
· Third party costs,

· Liaison with interested parties

· Liaison with Central Government

· Management Costs

· Local democracy costs – committee hearings

· On costs

· Advice and guidance relating to those matters which may properly be charged to the Zoo business pursuant to legislation
•
Relevant training of staff and members.
7. Variation in Maintenance Costs, Section 7, Page 5 of the policy document
The annual maintenance fee will be based on cost recovery for the time spent in the previous 12 months if those figures are available. Therefore, if the level of compliance of a zoo is high then the corresponding reduction in the maintenance fee will reflect this.

(1) Both the application and the maintenance fee will be set only after consultation with Zoo businesses.

(2) The Council will give due regard to any representations made by Zoo businesses and shall afford Zoo businesses a means of appeal or redress if there are any disputes over the level of fees charged.
8. Method of Fee Calculation 
In the consultation a Maintenance Fee together with the calculation method was produced. The calculation method and final fee is not part of the policy. The Zoo, have stated that making the zoo pay for the cost of legal advice relating to issues with the zoo is outwith the permitted framework.

The Environmental Health Manager, the Principal Environmental Health Officer, the Senior Environmental Health Officer along with Mr Gill and Mr Walker withdrew from the meeting whilst the Committee conducted their decision making discussions.

RECOMMENDED:- (i) That the Policy be adopted with the amendments suggested by South Lakes Safari Zoo Ltd as follows:-

· Cost Setting, Section 6, Page 4 of the Policy Document (Point 6 above); and

· Variation in Maintenance Costs, Section 7, Page of the Policy Document (Point 7.1 above);
(ii) That the amendments suggested by South Lakes Safari Zoo Ltd are not included in the Policy as follows:-

· Preamble, Paragraph 2, Page 2 the Policy Document (Point 1 above);

· Preamble, Paragraph 3, Page 2 of the Policy Document (Point 2 above);

· Preamble, Paragraph 4, Page 2 of the Policy Document (Point 3 above);

· Purpose, Section 2, Page 3 of the Policy Document (Point 4 above);

· The Policy, Section 5, Page 4 of the Policy Document (Point 5 above); 
· Variation in Maintenance Costs Section 7 Page 5 of the Policy Document (Point 7.2 above); and
(iii) That the Zoo’s comments regarding the method of fee calculation (Point 8 above) be noted at this time.

The meeting closed at 4.10 p.m.
