BOROUGH OF BARROW-IN-FURNESS

LICENSING COMMITTEE







Meeting, Thursday 7th September, 2017






On rising of the Licensing Regulatory 
                                                                 Committee (Drawing Room)

A G E N D A

PART ONE

1. To note any items which the Chairman considers to be of an urgent nature.

2.
To receive notice from Members who may wish to move any delegated matter non-delegated and which will be decided by a majority of Members present and voting at the meeting.

3.
Admission of Public and Press
To consider whether the public and press should be excluded from the meeting during consideration of any of the items on the agenda.

4. Declarations of Interest.

To receive declarations by Members and/or co-optees of interests in respect of items on this Agenda.

Members are reminded that, in accordance with the revised Code of Conduct, they are required to declare any disclosable pecuniary interests or other registrable interests which have not already been declared in the Council’s Register of Interests.  (It is a criminal offence not to declare a disclosable pecuniary interest either in the Register or at the meeting).

Members may however, also decide, in the interests of clarity and transparency, to declare at this point in the meeting, any such disclosable pecuniary interests which they have already declared in the Register, as well as any other registrable or other interests.

5. Apologies for Absence/Attendance of Substitute Members.
6. To confirm the Minutes of the meeting held on 18th May, 2017 (copy attached).
FOR DECISION
(D)
7.
Licensing Act 2003 - Update
NOTE
     (D) - Delegated


     (R) - For Referral to Council

Membership of Committee
Councillors Callister (Chairman)


 Seward (Vice-Chairman)


 Biggins


 Barlow

 Cassells

 Derbyshire

 Gill

 Heath

 W. McClure

 Proffitt

 L. Roberts

 Wall

For queries regarding this agenda, please contact:


Sharron Rushton


Democratic Services Officer


Tel: 01229 876321


Email:
srushton@barrowbc.gov.uk
Published: 30th August, 2017

BOROUGH OF BARROW-IN-FURNESS

LICENSING COMMITTEE







Meeting: Thursday 18th May, 2017






at 2.30 p.m. (Drawing Room)
PRESENT:- Seward (Vice-Chairman), Barlow, Biggins, Cassells, Derbyshire, W. McClure, Proffitt, L. Roberts and Wall.
Officers Present:- Graham Barker (Principal Environmental Protection and Licensing Officer), Jennifer Curtis (Senior Licensing Officer), Jane Holden (Acting Principal Legal Officer) and Sharron Rushton (Democratic Services Officer).

Legal Representative:- Paul O’Donnell (Local Authority Retained Solicitor)

1 – Apologies for Absence/Attendance of Substitute Members

Apologies for absence were received from Councillors Callister and Heath.

2 – Minutes

The Minutes of the meeting held on 1st September, 2016 were taken as read and confirmed and the Minutes of the Licensing Sub-Committee held on 21st July, 2016 were noted.

3 – Appointments on Outside Bodies, Panels, Working Groups etc.
The Executive Director reported that at the Annual Council meeting on 16th May, 2017 the allocation of seats in respect of Forums, Panels, Working Groups etc. were agreed.  Delegated authority was given to the appropriate Committees to make the necessary appointments.

In the case of the Licensing Committee this involved appointments to the Licensing Policy Consultation Working Group and Barrow Alcohol Inquiry Working Party.

In accordance with proportionality rules, the notional seat allocations for 2017/2018 were as follows:-

- Licensing Policy Consultation Working Group – Four Seats (3 Labour: 1 Conservative).

- Barrow Alcohol Inquiry Working Party – Four Seats (3 Labour: 1 Conservative).

The Executive Director requested nominations to the above Groups.

RESOLVED:- To agree the appointments to the Licensing Policy Consultation Working Group and the Barrow Alcohol Inquiry Working Party for 2017/18 as follows:-

(i) Licensing Policy Consultation Working Group (3:1) - Councillors Derbyshire, W. McClure, Proffitt and L. Roberts; and

(ii) Barrow Alcohol Inquiry Working Party (3:1) - Councillors Derbyshire, W. McClure, Proffitt and L. Roberts.
The meeting closed at 2.40 p.m.










     Part One

	LICENSING COMMITTEE
	(D)

Agenda

Item

7

	Date of Meeting:       7th September, 2017
	

	Reporting Officer:    Principal Environmental                                  Protection & Licensing Officer
	


Title:
Licensing Act 2003 – Update 
Summary: 

This report updates Members on changes to the Licensing Act 2003 and associated Legislation brought about by the Policing and Crime Act 2017 and the Immigration Act 2016.
The changes to the Licensing Regime, contained within the Policing and Crime Act 2017, aim to improve the effectiveness of the alcohol licensing regime in preventing crime and disorder.  The Immigration Act 2016 introduces a number of changes, particularly with respect to illegal working on Licensed Premises.
Recommendation:

Members are requested to note the amendments to the Licensing Act 2003 and the Police Reform and Social Responsibility Act 2011 as outlined in the report.
1.
Introduction

1.1 
This report updates the Licensing Committee on changes to the Licensing Act 2003 (the 2003 Act) and associated legislation brought about by the Policing and Crime Act 2017 and the Immigration Act 2016.

2.      Policing and Crime Act 2017

2.1
In March 2016 the Home Office published its ‘Modern Crime Prevention Strategy’. This lists 6 key drivers of crime, the last of which is alcohol.  To address this, the strategy proposed to:

· Give more powers for local authorities and police;

· Improve late night levy by making it more flexible for local areas;

· Give the Police and Crime Commissioner’s the right to request that local authorities consult on introducing a late night levy; and

· Put Cumulative Impact Policies on a statutory footing.

2.2
The proposed changes to the Licensing regime, detailed below, are contained within the Policing and Crime Act 2017, with the aim to improve the effectiveness of the alcohol licensing regime in preventing crime and disorder. T hese amendments came into force on the 6th April 2017.

· An amendment to section 5 of the Licensing Act 2003, which covers the Statement of Licensing Policy by inserting a new section 5a (1) Cumulative Impact Assessments; 

· An amendment to the Police Reform and Social Responsibility Act 2011in connection with the Late Night Levy, which will give more flexibility to local authorities to impose a Late Night Levy; 

· An amendment in connection with summary reviews; 

· An amendment in connection with Personal Licenses by giving similar powers as the court to licensing authorities to suspend or remove a personal licence from the holder; 

· Schedule 4 of the Licensing Act 2003, which details relevant offences for personal licence holders, has been updated. 

· Amendments to the definition of alcohol; and 

· Proposed changes to future revision of the Home Office guidance, to the Licensing Act 2003, issued under S182.

Meaning of “alcohol”

2.3 
Section 191 of the 2003 Act defines alcohol as “spirits, wine, beer, cider or any other fermented, distilled or spirituous liquor”. This is amended so as to clarify that powdered alcohol and vaporised alcohol are to be regulated in the same way as liquid alcohol.

Interim steps pending review: representations

2.4 
Section 53A of the 2003 Act provides for the police to make an application for a summary review of a premises licence, if the relevant premises are associated with serious crime or serious disorder. The licensing authority must consider the application within 48 hours and impose ‘interim steps’ (temporary conditions) if necessary.

2.5 
When a Licensing Authority considers an application for a summary review, it may take interim steps without first giving the holder of the premises licence an opportunity to make representations.  This is because in instances of serious crime and serious disorder it may be necessary to take immediate action in order to protect the public.  Section 53B of the 2003 Act allows the licence holder to make representations after the interim steps have been taken, and then requires the licensing authority to hold another hearing to consider those representations within 48 hours.  The 2003 Act does not limit the number of times that a Premises Licence holder may make representations, with the result that the Licensing Authority must hold a hearing each time that relevant representations are received.

2.6 
Section 53B is amended so that after the Licensing Authority has held a hearing to consider the interim steps, the premises licence holder may only make further representations if there has been a material change in circumstances since that hearing.

Summary reviews of Premises Licences: review of interim steps

2.7 
Following from the above measure, Section 53A requires the review of the premises licence to take place within 28 days of receipt of the application. The review takes the form of a hearing at which the Licensing Authority will determine what action should be taken on a permanent basis.

2.8 
The decision made at the review hearing does not take effect until the expiry of the time limit for appealing (21 days) during which the decision may be appealed by the licensee or the police to a Magistrates’ Court, or until an appeal is disposed of.  There is currently an ambiguity in the 2003 Act about whether the interim steps remain in place after the review hearing, and whether they can be withdrawn or amended by the Licensing Authority. The amendments made by this clause will address the ambiguity about what happens to the interim steps between the review hearing and the review decision coming into effect.

2.9 
Section 53 is amended by inserting a new Section 53D to require the licensing authority, at the review hearing, to review any interim steps that have been taken.  The Licensing Authority must consider whether the interim steps are appropriate for the promotion of the crime prevention objective, consider any relevant representations, and determine whether to withdraw or modify the steps taken.  For example, there may have been a change in circumstances or further evidence provided at the hearing which means that the interim steps originally imposed are no longer necessary for the period of time between the review hearing and the review decision coming into effect.

2.10 Finally Part 1 of Schedule 5 to the 2003 Act is amended to provide for an appeal to be made by the police or licensee, against the decision regarding the interim steps, taken at the review hearing.  This appeal must be heard by a Magistrates Court within 28 days.

Personal Licences: Licensing Authority powers in relation to convictions

2.11 Currently a Personal Licence may be suspended or forfeited by a court on conviction for a relevant offence (that is, one listed in Schedule 4 to the 2003 Act).  This amendment gives licensing authorities a similar power. When the Licensing Authority that has granted a Personal Licence becomes aware that the licence holder has been convicted of a relevant offence, foreign offence or been required to pay an immigration penalty, the Licensing Authority may revoke the Licence or suspend it for a period of up to six months.  The Immigration Act 2016 (the 2016 Act) adds immigration offences to the list in Schedule 4 to the 2003 Act (see below).  This is subject to a new process of representation against a proposed decision, and a new provision of appeal.

Licensing Act 2003: guidance

2.12 Section 182 of the 2003 Act provides that the Secretary of State must issue guidance to Licensing Authorities on the discharge of their functions under the Act, and the guidance must be approved by Parliament before it can be issued.  The 2016 Act removes the parliamentary procedure and the guidance will now take effect as soon as it is published by the Home Office.

Cumulative Impact Policies

2.13 Cumulative impact policies (CIPs) are not referred to in 2003 Act. They are discussed in Home Office guidance (March 2015) issued under section 182 of the Act where “cumulative impact” means “the potential impact on the promotion of the licensing objectives of a significant number of licensed premises concentrated in one area”. Section 5 of the Act requires a licensing authority to prepare and publish a statement of its licensing policy at least every five years. This statement can, following consultation, include a CIP, the aim of which is to limit the growth of licensed premises where the promotion of the licensing objectives is being compromised.

2.14 Section 5 of the 2003 Act is amended by inserting a new Section 5A that allows a licensing authority to publish a cumulative impact assessment if it considers that the number of licensed premises in an area is such that granting further licences would be inconsistent with its duty to promote the licensing objectives.  The Licensing Authority will have to publish the evidence for its opinion and consult the list of persons set out in the 2003 Act.  A cumulative impact assessment would not prevent the grant or variation of a licence. A responsible Authority or other person would need to make a representation to challenge an application. If no representations were made, the Licensing Authority would have to grant the Licence or variation.  The Licensing Authority must review the evidence supporting a CIP at least every three years.

Late Night Levy

2.15 Local Authorities were given the power to introduce a late night levy through the Police Reform and Social Responsibility Act 2011 (the 2011 Act).  The levy is a discretionary power enabling Licensing Authorities to raise a contribution towards policing the late night economy from holders of Premises Licences or Club Premises Certificates.  The levy must cover the whole of the Licensing Authority’s area and the Authority can choose the period during which the levy applies every night, between midnight and 6am. The amount of the levy is prescribed nationally and is based on the current licence fee system under the Licensing Act 2003, with holders being placed in bands based on their premises rateable value.

2.16 The net levy revenue must be split between the licensing authority and the relevant Police and Crime Commissioner (PCC).  At least 70% of the net revenue must be given to the Police.  The Licensing Authority can retain up to 30% to fund the services it provides to manage the night-time economy.

2.17 Section 125 of the 2011 Act is amended to allow Licensing Authorities to target specific geographical locations with a Late Night Levy (rather than, as now, applying it to the whole of the local authority area).  It extends the levy to include late night refreshment outlets.  The PCCs will be able to request the Licensing Authority to propose introducing a levy, and the Act will require Licensing Authorities to publish information about how funds raised by the levy are spent so that those paying it are clearer about how it is being used.

3. Immigration Act 2016

3.1  The Immigration Act received Royal Assent in May 2016 and proposes to introduce a number of changes, particularly with respect to illegal working on Licensed Premises.  The licensing elements are contained in Schedule 4 of the new Act, which makes changes to the Licensing Act 2003 and the principal points of note include the following.

Premises Licence applications

3.2 
The Secretary of State (Home Office) becomes a responsible authority within the definition of the 2003 Act.  This will allow the Immigration Service to make representations against the grant or variation of a Premises Licence application. An applicant applying for a new Premises Licence, transfer of an existing Licence or service of an interim notice not only has to be over the age of 18, but will also have to hold leave to work in the United Kingdom.  In a hearing convened due to the Secretary of State’s objection, the Licensing Authority must reject the application if it considers it appropriate for the prevention of illegal working in licensed premises to do so.

3.3 
Under the current framework, a Premises Licence will lapse on the death, incapacity or insolvency of a Premises Licence holder.  The Premises Licence will now also lapse if the licence holder ceases to be entitled to work in the United Kingdom.

Personal Licences

3.4 
An applicant will not be able to apply for a Personal Licence if he or she is not entitled to live and work in the United Kingdom; an existing Personal Licence will lapse if an individual ceases to be entitled as such.  The list of ‘relevant and foreign offences’ in relation to Personal Licences will be expanded to include ‘immigration offences and immigration penalties’.  The Secretary of State must consider such offences when determining whether the grant of a Personal Licence would be prejudicial to the prevention of illegal working in Licensed Premises.

Right of Entry to Licensed Premises

3.5 
Where a constable or authorised person has reason to believe that offences under the Immigration Act 2016 are being committed, they have a right to enter Licensed Premises to investigate.  An Immigration Officer is now given the same power of entry.

4. 
Recommendations


The Licensing Committee is recommended to:

Note the amendments to the Licensing Act 2003 and the Police Reform and Social Responsibility Act 2011.

5.
Considerations

(i)
Legal Implications
Licensing Act 2003

Section 53B - Interim steps pending review
(9A) Where the relevant Licensing Authority has determined under subsection (8) whether to withdraw or modify the interim steps taken, the holder of the premises licence may only make further representations under subsection (6) if there has been a material change in circumstances since the authority made its determination.
Section 53D Interim steps pending section 53C decision coming into effect

(1) At the hearing to consider an application for a review under section 53A, the relevant Licensing Authority must review any interim steps that have been taken by the relevant Licensing Authority under section 53B that have effect on the date of the hearing.
(2) In conducting the review under this section, the relevant Licensing Authority must—

(a) consider whether the interim steps are appropriate for the promotion of the licensing objectives;

(b) consider any relevant representations; and

(c) determine whether to withdraw or modify the interim steps taken.

(3) The power of the relevant licensing authority on a review under this section includes a power to take any of the following interim steps—

(a) the modification of the conditions of the premises licence;

(b) the exclusion of the sale of alcohol by retail from the scope of the licence;

(c) the removal of the designated premises supervisor from the licence;

(d) the suspension of the licence;

and for this purpose the conditions of the licence are modified if any of them is altered or omitted or any new condition is added. 

(4) Any interim steps taken under subsection (3) apply until—

(a) the end of the period given for appealing against a decision made under section 53C,

(b) if the decision under section 53C is appealed against, the time the appeal is disposed of, or

(c) the end of a period determined by the relevant licensing authority (which may not be longer than the period of time for which such interim steps could apply under paragraph (a) or (b)).

(5) Any interim steps taken under section 53B in relation to a premises licence cease to have effect when the decision made under section 53C comes into effect.

(6) In subsection (2) “relevant representations” means representations which—

(a) are relevant to one or more of the licensing objectives, and

(b) meet the requirements of subsection (7).

(7) The requirements are—

(a) that the representations are made by the holder of the premises licence, a responsible authority or any other person within the period prescribed under subsection 53A(3)(e),

(b) that they have not been withdrawn, and

(c) if they are made by a person who is not a responsible authority, that they are not, in the opinion of the relevant licensing authority, frivolous or vexatious.

(8) Where the relevant licensing authority determines that any representations are frivolous or vexatious, it must notify the person who made them of the reasons for that determination.

(9) A decision under this section may be appealed (see paragraph 8B of Part 1 of Schedule 5 (appeals: premises licences)).”

Part 1 of Schedule 5 (appeals: premises licences).

Summary review of premises licence

8B Review of interim steps
(1) This paragraph applies where a review of interim steps is decided under section 53D (review of interim steps at a summary review of a premises licence).

(2) An appeal may be made against that decision by—

(a) the chief officer of police for the police area (or each police area) in which the premises are situated, or

(b) the holder of the premises licence.

(3) An appeal under this paragraph must be heard by the magistrates' court within the period of 28 days beginning with the day on which the appellant commenced the appeal (see paragraph 9(2)).”

Police Reform and Social Responsibility Act 2011

Section 125 Late night levy requirement

(1) In this Chapter, “a late night levy requirement” means a requirement to pay a late night levy in accordance with this Chapter.

(2) A licensing authority may decide that a late night levy requirement is to apply in its area or in a part of its area in respect of—

(a) relevant late night alcohol authorisations relating to premises in the area or the part, or

(b) relevant late night alcohol authorisations and relevant late night refreshment authorisations relating to premises in the area or the part.

(2A) Accordingly, references in this Chapter to a late night authorisation to which a late night levy requirement relates are references to any relevant late night alcohol authorisation or relevant late night refreshment authorisation in respect of which the late night levy requirement applies.

(2B) A licensing authority may decide under subsection (2) that different late night levy requirements are to apply in different parts of its area.

(3) In making a decision under subsection (2) a licensing authority must consider—

(a) the costs of policing and other arrangements for the reduction or prevention of crime and disorder, in connection with the supply of alcohol or late night refreshment between midnight and 6 am, and

(b) having regard to those costs, the desirability of raising revenue to be applied in accordance with section 131.

(4) A licensing authority may not decide that the late night levy requirement is to apply in part only of its area.

(5) This section is subject to section 132.

Immigration Act 2016

SCHEDULE 4 - Licensing Act 2003: amendments relating to illegal working

http://www.legislation.gov.uk/ukpga/2016/19/schedule/4
(ii)
 Financial Implications

The recommendation has no financial implications.
(iii) Health and Safety Implications

The recommendation has no implications.

(iv) Council Priorities and Objectives

This recommendation supports Priority 4 - Service Delivery – which states that the Council strives to provide good quality, efficient and effective services while reducing overall expenditure.

(v)
Equality and Diversity

The recommendation has no detrimental impact on service users showing any of the protected characteristics under current Equalities legislation.

(vi) Human Rights Implications

Any action undertaken by the Council, that could have an effect upon another person’s human rights, must be taken having regard to the principle of proportionality - the need to balance the rights of the individual with the rights of the community as a whole. 
Any action taken by the Council which affect another's' rights must be no more onerous than is necessary in a democratic society.
The matter set out in this report must be considered in light of those obligations.
(vii) Health and Well-being Implications
The recommendation has no adverse effect on the Health and Wellbeing of users of this service.

Background Papers
Modern Crime Prevention Strategy – Home Office

https://www.gov.uk/government/publications/modern-crime-prevention-strategy
